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DETAILED ACTION 

Remarks 

1. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 9 April 
2007 has been entered. 

2. Claims 24-41 are presently pending in the application, of which, claim(s) 24, 30 
and 36 is/are presented in independent form. 

3. The Declaration of George A. Herbster filed 9 April 2007 under 37 C.F.R. 1.131 
and the evidence filed therewith has been fully considered but has been deemed 
ineffective to overcome the prior art rejection under 35 U.S.C. 102(e). Exhibit 1 
("Timeslips time and billing report") provides factual evidence of diligence in the time 
between conception and the filing of the application. However, the affidavit is still 
ineffective because it continues to lack factual evidence or documents to support a 
January 6, 1999 (or prior) date of conception. It is noted that the contents of Exhibit 2 
("Rules for TimeFinder operations", EMC Confidential document, dated 12 November 
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1998) may be useful in establishing a date of conception, but Mr. Herbster's declaration 
fails to correlate Exhibit 2 with each paragraph of the claimed invention. Since the 
Applicant has failed to perfect the affidavit, the prior art rejection is upheld. 



Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

5. Claims 24-41 are rejected under 35 U.S.C. 102(e) as being anticipated by 
LeCrone (U.S. Patent 6,529,944). 

The applied reference has a common assignee with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1 .132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 



As to claim 24, LeCrone teaches in a data processing network having a 
production site (see figure 1, "Local"), first (see figure 1, "Campus") and second (see 
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figure 1, "Extended") remote sites, a first communications link between the production 
and first remote sites (see figure 1, "RA1") and a second communications link between 
the first and second remote sites (see figure 1 , "RAO") wherein the production site 
includes a magnetic disk storage device and a host adapted to update the data in the 
magnetic disk storage device, wherein the first remote site includes a first data store 
that mirrors the data in the magnetic disk storage device (see figure 1, elements R1B 
and R2 and see column 5, lines 38-43), a second data store that operates in a first 
mode to mirror the data on the first data store (see figure 1 , elements R1 BCV and R2 
and see column 5, lines 43-49) and a copy program (see Abstract), and wherein the 
second remote site includes another data store, the data processing network being 
, characterized by a method for providing a backup of the data at the production site in 
each of the first and second remote sites (see Abstract) by: 

A) establishing in the first remote site first and second tables for recording the 
occurrence of any change in the data in first data store and a third table for recording 
the need for any transfer of data from the second data store to the data store in the 
second remote site (see column 5, lines 38-49 and see column 9, line 66 - column 10, 
line 11); 

B) initially establishing a state during a second operating mode whereby the data 
in the data store in the second remote site corresponds to the data in the first data store 
at a point in time (see column 5, lines 38-43); 

C) reestablishing the first operating mode for the second data store by combining 
information in the first and third tables to identify the changes made to the first data 
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store (see column 6, line 54 - column 7, line 2) while the second data store was 
operating in a second operating mode (see column 6, line 57, where "second operating 
mode" is read on "not ready"); and 

D) differentially splitting, after synchronism is achieved between the first and 
second data stores, the second data store from the first data store by: 

i) copying the information in the second table to the third table; 

ii) clearing the second table; and 

iii) enabling the copy program to transfer the changed data in the second 
data store in the second remote site, whereby the data store in the second remote site 
is brought into synchronism with the data that existed in the first data store at the time of 
said differential splitting (see column 11, lines 26-30). 

As to claims 25, 31 and 37, LeCrone teaches wherein said initial establishment 
includes: 

i) establishing a first operating mode for the second data store whereby the 
second data store is brought into synchronism with the first data store (see column 6, 
line 54 - column 7, line 2); and 

ii) splitting to shift the second data store to a second operating mode after 
synchronism is achieved during which: 

a) the copy program copies data from the second data store to the data 
store in the second remote site in response to the information in the third table; and 
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b) the first and second tables are updated each time the data in the first 
data store is altered (see column 7, lines 3-18). 

As to claims 26, 32 and 38, LeCrone teaches wherein the host generates a first 
command to initiate said reestablishment step and a second command to initiate said 
differential splitting and wherein the method includes conveying the first and second 
commands to the first remote site on an iterative basis for effecting a cascading session 
during which the first and second operating modes are processed on a mutually 
exclusive basis (see column 7, lines 19-36 and column 10, lines 30-34). 

As to claims 27, 33 and 39, LeCrone teaches wherein the magnetic disk storage 
devices have data storage tracks and wherein said copying occurs on a track-by-track 
basis, each of the first, second and third tables being formed as track tables with one bit 
position corresponding to one track (see column 7, lines 36-43). 

As to claims 28, 34 and 40, LeCrone teaches wherein the first data store includes 
storage for diverse information about each track, said method including the step of 
copying the diverse information to the second table (see column 7, lines. 44-50). 

As to claims 29, 35 and 41 , LeCrone teaches wherein the host generates a first 
command to initiate said establishment step (see column 5, line 38, "commands can be 
issued from host"), a second commend to initiate said splitting operation (see column 5, 
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lines 43-45) and then issues third and fourth commands iteratively and on a mutually 
exclusive basis, the third command initiating the reestablishment step and the fourth 
command initiating differential splitting whereby the commands effect a cascading 
session (see Examiners comments regarding claims 24 and 26). 

As to claim 30, LeCrone teaches a data processing network (see figure 1). 
For the remaining steps of this claim applicant(s) is/are directed to the remarks 
and discussions made in claim 24 above. 

As to claim 36, LeCrone teaches a data processing network including a program 
(see figure 1). 

For the remaining steps of this claim applicant(s) is/are directed to the remarks 
and discussions made in claim 24 above. 

Conclusion 

6. Any inquiry concerning this communication or earlier communications should be 
directed to the examiner, Mark A. Radtke. The examiner's telephone number is (571) 
272-7163, and the examiner can normally be reached between 9 AM and 5 PM, 
Monday through Friday. 

If attempts to contact the examiner are unsuccessful, the examiner's supervisor, 
Jeffrey Gaffin, can be reached at (571) 272-4146. 
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